Attorney's Docket No. 



18897-002001 / 1150-110US 



REMARKS 

Reconsideration and allowance of the above-referenced 
application are respectfully requested. 

Claims 1, 37, 45 and 56, currently on file, have been 
amended in order to more clearly define the scope of protection 
being sought. Claims 1, 37, 45 and 56 have been amended as 
presented herein. In addition, Claims 15 and 47, currently on 
file, have been canceled without prejudice or disclaimer. 
Claims 16, 48 and 57, currently on file, have been amended in 
order to adjust their claim dependency as appropriate. 
Therefore upon entry of this amendment, Claims 1 - 14, 16 - 46 
and 48 - 70 will be pending. 

Applicant asserts that no new subject matter has been added 
by way of these amendments. The foregoing amendments are made 
without intention to abandon the subject matter of the claims as 
filed, but with the intention that claims of the same, lesser or 
greater scope may be pursued in the present application or in a 
continuation, continuation-in-part, or divisional application. 
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Claim Rejections under 35 U.S.C. 102 

The rejected stated that claims 1-4, 26, 27, 29, 37, 38, 
42 to 46, 55, 56, 61 - 70 currently on file, are rejected under 
35 U.S.C. 102(e). The rejection alleged that these claims are 
anticipated by United States Patent No. 7,072,305 to Gregson, 
hereinafter referred to as Gregson, for reasons as set forth in 
the Office Action dated July 16, 2007. 

Applicant respectfully disagrees with the rejection and 
maintains that for the reasons set forth in Applicant's previous 
Response filed April 30, 2007 that Gregson fails to teach or 
suggest a plurality of example signatures indicative of a 
plurality of specific network conditions, wherein each of the 
example signatures includes information indicative of a specific 
and different network condition, as is expressly defined in 
Claims 1, 37, 45 and 56, currently on file. 

Applicant has however, solely in order to expedite 
prosecution of the instant application, amended independent 
Claims 1, 37 and 56 currently on file, inserting therein the 
limitations of Claim 15 currently on file. In particular, Cairns 
1, 37 and 56 have been amended in order to define that "the test 
signature comprises packet loss statistics for a plurality of 
positions within bursts of test packets of a first size". Also 
solely in order to expedite prosecution of the instant 
application, Applicant has amended Claim 45 currently on file, 
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inserting therein the limitations of Claim 47 currently on file. 
In particular, Claim 45 has been amended in order to define that 
"the example signatures comprise packet loss statistics for a 
plurality of positions within bursts of test packets of a first 
size". Applicant asserts that nothing in Gregson teaches or 
suggests the features as expressly defined in the claims 
submitted herewith, and therefore asserts that independent 
Claims 1, 37, 45 and 56, submitted herewith comply with 35 
U.S.C. 102(e). As Claims 2-4, 26, 27, 29, 38, 42 - 44, 46, 55 
and 61 - 70 depend directly or indirectly on independent Claim 
1, 37 or 45 submitted herewith, these dependent claims equally 
comply 35 U.S.C. 102(e). Applicant therefore respectfully 
requests that the Examiner withdraw this rejection. 

Rejections under 35 U.S.C. 103 

The rejection stated that Claims 30, 39 and 40 currently on 
file, are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Gregson in view of United States Patent No. 6,757,255 to 
Aoki et al . , hereinafter referred to as Aoki . The rejection 
stated that Gregson does not specifically disclose the packet 
comprising an ICMP ECHO packet. The rejection alleged that it 
would have been obvious to one of the ordinary skill in the art 
at the time of the invention that the performance measuring 
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methods as disclosed by Gregson may be modified to apply ICMP 
echo packets as disclosed by Aoki, alleging that the motivation 
for this modification is to pass information from one device to 
another . 

As noted above, Applicant has, solely in order to expedite 
prosecution of the instant application, amended Claims 1 and 37 
currently on file, in order to more clearly define the scope of 
protection being sought. Applicant asserts that nothing in 
Gregson alone or in combination with Aoki, teaches or suggests 
the method or apparatus as expressly defined in the claims 
submitted herewith. Applicant therefore asserts that Claims 30, 
39 and 40 comply with 35 U.S.C. 103(a) and respectfully requests 
that this rejection be withdrawn. 



Allowable Subject Matter 

Applicant acknowledges, with thanks, the statement in the 
Final Office Action dated July 16, 2007 that Claims 5 - 25, 28, 
31 - 36, 41, 47 - 54 and 57 - 60 currently on file, would be 
allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 
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Applicant asks that all claims be allowed. No fee is 
believed to be due, however please apply any credits or 
additional charges to deposit account 06-1050. 

Respectfully submitted, 



Date: September 17, 2007 /John F. Conroy/ Reg # 45,485 
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